SERVED: August 18, 2000
NTSB Order No. EA-4851

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 18th day of August, 2000

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-15987
V.

ROYSTON B. WRI GHT,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON_AND_ORDER

The respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge Patrick G Geraghty rendered in this
proceedi ng on July 19, 2000, at the conclusion of an evidentiary
hearing.' By that decision, the law judge affirned an energency
order of the Adm nistrator revoking all of respondent’s airnman

certificates on allegations that he had falsified aircraft fuel

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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records, in violation of section 61.59(a)(2) of the Federal
Avi ation Regul ations (“FAR'), 14 C.F.R Part 61.2
The Adm nistrator’s June 16, 2000 Energency O der of
Revocation al |l eges, anong other things, the follow ng facts and
ci rcunst ances concerni ng the respondent:

1. At all times material herein you were and are the hol der
of Flight Engineer Certificate Nunmber 590162631, Mechanic
Certificate Nunmber 590162631, and Student Pilot Certificate
Number EE3285209.

2. On or about Novenber 30-Decenber 1, 1999, you operated,
as flight engineer, civil aircraft N427FB, a Dougl as DC- 8-
54, fromMam, Florida (MA), to Port-of-Spain, Trinidad
(TTPP/ PCS), and then on to Granada, Wndward |sl ands

(TGPY/ GND), and then on to MA.

3. The above flights were operations under Part 121 of the
Federal Aviation Regulations by Fine Air Services, Inc.,
hol der of Air Carrier Certificate Nunmber FXLA3015.

4. In connection with the above flights, you nmade or caused
to be nmade a material fraudulent or intentionally false
entry in the aircraft |log for NA27FB (page nunber 14051) in
order to show that the fuel load in TTPP/ PGS, prior to
departure, was 12,641 gallons (84, 695 pounds).

5. In fact, you had know edge that the true fuel load in
TTPP/ POS was 11,641 gallons (78,000 pounds).

6. MN427FB flew from TTPP/ POCS to TGPY/ G\D on Fine Air Flight
617, and arrived there with a |anding weight of 247,951
pounds, based on the fuel shown in paragraph four (4) above.

’FAR section 61.59(a)(2) provides as foll ows:

8§ 61.59 Falsification, reproduction, or alteration of
applications, certificates, |ogbooks, reports, or records.
(a) No person may make or cause to be nade:
* * * * *
(2) Any fraudulent or intentionally false entry in any
| ogbook, record, or report that is required to be kept, nmke, or
used to show conpliance with any requirenment for the issuance or
exerci se of the privileges of any certificate, rating, or
aut hori zati on under this part....
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7. The above | andi ng wei ght referenced in paragraph six (6)
above at TGPY/ G\ND was 7,951 pounds above the maxi num
structural |anding weight as shown on the | oad sheet for the
oper ati on.

8. In connection with the above flights, you nade, or
caused to be made, nmaterial fraudulent entries as foll ows:

a. in the aircraft log for NA27FB (page nunmber 14051),
to show that the fuel load in TGPY/ G\D was 11, 343
gal l ons (76,000 pounds ranp fuel, which was 74, 500
pounds takeoff fuel for this operation).

b. in the |oad sheet for NA27FB (Fine Air Flight 618)
to show that takeoff fuel was 74,500 pounds, which was
76, 000 pounds ranp fuel for this operation.

9. In fact, you had know edge that the true ranp fuel | oad
in TGPY/ G\ND was 10, 343 gal l ons (69, 300 pounds).

10. As a result, NA27FB departed TGPY/ GND for M A on Fine
Air Flight 618 with approxi mately 6,332 pounds | ess fuel
than required by the flight plan filed.

11. During Fine Air Flight 618 to MA MN27FB flew at a
crui se speed of at |east mach .78, which was above the | ong
range crui se speed on which the flight plan was based.

12. As a result, NA27FB burned nore fuel than was
antici pated based on the flight plan.

13. Upon Fine Air Flight 618 landing at MA, it was
di scovered that N427FB had only 757 pounds of fuel aboard.

14. By reason of the above, N427FB was operated in a
carel ess or reckless manner so as to endanger the life or
property of another.

15. By reason of all of the above, you have denonstrated
that you lack the care, judgnent, and qualifications to be
t he hol der of any airman certificate.

The Admi nistrator mai ntai ned that the fal se statenents

constituted an attenpt to conceal an overwei ght |anding by the

aircraft at Granada and a | ack of sufficient fuel to conplete the

Granada-M am |eg. The |law judge, after reviewng all the

evi dence and noting that the respondent did not deny having
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falsified the aircraft |og and | oad sheet as all eged, concl uded
that the Adm nistrator had nmet her burden of proof on these

al l egations. He was not persuaded by the respondent’s argunent
that he should not be held accountable for the false entries
because the captain on the flights had, according to respondent,
directed himto make them?® Neither are we.*

On appeal, respondent argues, first, that the falsification
charge cannot be uphel d because he never certified or attested
the truth of the docunents on which the admttedly fal se
information was entered. We find no nerit in this contention.
The regulation itself, without nore, prohibits airnmen from
falsifying certain docunents. It does not require for its proof
addi tional evidence denonstrating that a falsifier also |lied

about the truthfulness of his or her entries by affixing a

%The captain, whose airman certificates were revoked as a
consequence of regulatory violations he allegedly commtted in
connection with Fine Air Flights 617 and 618, did not testify in
this proceeding, and we therefore cannot gauge the truth of
respondent’ s accusations. Nevertheless, we think it appropriate
to note, in the absence of any credibility assessnent in
respondent’s favor by the |law judge, that it would not have been
in the respondent’s best interest, as the aircraft’s flight
engi neer, for the aircraft’s records for the operation to have
reflected unsafe aircraft |oading or deficient fuel managenent.
We note, in this regard, that while the record shows that the
four-engine jet aircraft landed at Mam wth only about 113
gal l ons (757 pounds) of fuel left in its tanks, respondent,
wi t hout any asserted involvenent of the captain, advised the
first officer, whose testinony the | aw judge found credible, that
t here was about 10,000 pounds of fuel remaining (Tr. at 132).

“Al t hough it has no direct bearing on the single charge in
the order of revocation, the conplaint here, the |aw judge
appears not to have credited respondent’s insistence that the
captain had been unresponsive to his advice that they needed nore
fuel before attenpting to conplete the last leg of the flight.
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signature to vouch for their veracity.

To be sure, an airman’s signature is required on various
docunents prepared within the aviation industry, such as,
not abl y, mai ntenance signoffs. However, such certifications
generally serve only to identify for subsequent readers of the
docunent the nechanic who perfornmed the work it describes and his
or her authority to acconplish it. They do not, so far as we are
aware, usually include an express verification that the work the
mechanic lists as having been done was in fact done. Rather,
regul ati ons such as FAR section 61.59 are intended to allow the
users of the docunments and records to which they apply to assune
that the nmechanics and other airnen who have filled out or
prepared them have only entered informati on or made statenents
they believe to be correct and reliable. Wile it may be nore
difficult to track down an airman who has falsified a docunent he
did not sign, we do not agree that an airman’s regulatory duty to
enter trustworthy information is dependent on the existence of an
acconpanying certification or attestation.

Respondent next argues that the revocation order should be
reversed on the ground that the Adm nistrator cited the wong
regul ation, nanely, one that applies to pilots and instructors,
rather than the regulation that applies to flight engineers.”
Again, we find no nerit in the argunent. FAR section 61.59 is

contained in the part of the Federal Aviation Regulations that

®The | aw j udge had denied the Administrator’s request, filed
a week before the hearing, to anmend her conplaint to add the FAR
provision that specifically applies to flight engineers.
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applies to the certification of pilots, flight instructors, and
ground instructors. Mreover, as respondent notes, Part 63 of
t he FAR does address certification of non-pilot flight
crewrenbers and contains, in FAR section 63.20, in |anguage that
closely tracks that found in FAR section 61.59, a prohibition
agai nst making intentionally false or fraudul ent statenents in
certain specified docunents. W do not see the coverage of these
two provisions as nmutually excl usive.

Respondent is a “person” within the neaning of FAR section
1.1, who admts that he entered false information in an aircraft
|l og and a | oad sheet that the pilot and first officer on the Fine
Air Flights needed to utilize in connection with the safe and
proper operation of the flights in issue and the record-keepi ng
obligations of the air carrier for which they worked. Since the
captain and first officer were certificated under Part 61, the
records respondent falsified plainly were, in the |anguage of FAR
section 61.59(a)(2), “used to show conpliance with [a]
requi renment for the ... exercise of the privileges” of
certificates issued under Part 61, nanely, the pilots’
certificates. |In other words, the kind of certificate held by
t he person who conmts the falsifications has no bearing under
the regulation. Wat matters is whether that person’s
falsifications were used by a Part 61 certificate hol der, which
undoubtedly occurred in this instance. In these circunstances we
see no reason to determ ne whether respondent may al so have been

chargeabl e under the parallel provision prohibiting falsification
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of records in Part 63. W are satisfied that his conduct fel
within the reach of Part 61.°

ACCORDI NGY, IT I S ORDERED THAT:

1. The respondent’s appeal is denied; and

2. The initial decision and the energency order of.
revocation are affirmed.’

HALL, Chairman, HAMMERSCHM DT, GOGLI A, BLACK, and CARMODY
Menbers of the Board, concurred in the above opinion and order.

°FAR section 61.59(b) provides for the suspension or
revocation of “any airman certificate” held by a person who
viol ates section 61.59(a)(2).

'Respondent has not renewed here a chall enge he made at the
hearing level that the elenment of intent (to falsify the aircraft
records) could not be proved because he was only foll ow ng the
captain’s orders. W do not necessarily share the | aw judge’s
view that such a claim which he terned a “Nurenberg” defense,
coul d never defeat a finding of intent. At the sane tine, we do
not construe the |law judge’'s rejection of that defense to nean
that he believed that the respondent was not a willing, know ng
participant in an effort to hide fromdi scovery wei ght and fue
anomal i es for which he shared responsibility.



